
TROJAN HORSE METHOD 
	

															 	

 
  

 

ENJOY THE ATTACHED TRANSCRIPTS! 
 

AUGUST SALES FLASH 
FROM NOW UNTIL AUGUST 13th at MIDNIGHT 

ANY PRIOR 4 DAY COURSE ATTENDEE CAN REGISTER FOR A  
2017 FOUNDATIONAL COURSE AND RECEIVE $250 OFF  

Promo Code: VET250 
* This cannot be combined with any other offer nor is it retroactive.  

** This only applies to prior attendees of the full course.   
 
 

2017 PROGRAMS 
 
THM XLII  
Lake Charles, LA August 3-6 
Holiday Inn & Suites 
 
THM XLIII  
Sacramento, CA – August 17-20 
Hyatt Regency 
 
THM XLIV   
Fort Lauderdale, FL – September 14-17 
GALLERYone - a DoubleTree Suites 
 
THM XLV   
Tampa, FL – September 28 - October 1 
Marriott Waterside Hotel & Marina 

THM XLVI 
Redondo Beach, LA, CA – October 5-8 
Crowne Plaza Redondo Beach 
 
Intro to the Horse – Sale does not apply to 
this two-day course.  
Redondo Beach, LA, CA – October 26-27 
 
THM XLVII 
Dallas – November 9-12 
 
THM XLVIII - This is for WOMEN ONLY 
Albuquerque, NM – November 9-12 
 
THM XLIX 
Birmingham, AL – December 7-10 

 
Upcoming Speaking Engagements: 
 

• September 28-29 – LaVista, NE – Nebraska Association of Trial Attorneys – Alejandro Blanco 
• October 12-14 – Salt Lake City, UT – Utah Association of Justice – Dan Ambrose 
• October 15-16 – Seattle, WA – SPAR – Dan Ambrose 
• October 20 – Scottsdale, AZ – Advanced Trial Advocacy Conference – Dan Ambrose & Alejandro Blanco 
• November 7-8 – Indianapolis, IN – Indiana Trial Lawyers Association – Dan Ambrose 



Contact Brett Turnbull about 
Dangerous Drugs & Medical Devices

Cory Watson welcomes Brett Turnbull as new 
Principal and Co-Chair, Complex Litigation Practice

CoryWatson.com

MASS TORT MDL LITIGATION

•  Invokana™-  Kidney Damage

•  Abilify® - Compulsive Behavior

•  Taxotere™ - Permanent Hair Loss

•  Onglyza™  - Pancreatic and Thyroid Cancer

•  Physiomesh -  Multiple Surgeries

•  Xarelto™- Bleeding Injuries

•  Zimmer Knee - Persona® Trabecular 
     Metal™ Tibial Plate - recalled

•  Zofran™- Birth Defects

•  Viagra™- Melanoma

Need help with a complex litigation? Call me today.
Case descriptions, recoveries and testimonials presented here are not an indication of future results. Every case is different and must be evaluated on its own facts and 
circumstances as they apply to the law. Litigation outcome and valuation depend on many factors including jurisdiction, venue, witnesses, parties, testimony and docu-
mentary evidence.  No representation is made that the quality of the legal services to be performed is greater than the quality of legal services performed by other lawyers.

Adverse Drug Reactions are the 4th 
leading cause of death in the U.S.*
*U.S. Food and Drug Administration

COMPLEX LITIGATION

•  Nationwide Personal Injury

•  Catastrophic Injury

•  Wrongful Death

•  Burn Injuries

•  Spinal Cord & Brain Injuries

•  Class Actions

Brett Turnbull 
bturnbull@corywatson.com

(205) 271-7121





TROJAN	HORSE	METHOD	
Brett	Turnbull	Closing	Transcript	–	July	19,	2017	

	

	
	

www.TrojanHorseMethod.com	
Watch	the	Whole	Trial	on	Courtroom	View	Network		

http://blog.cvn.com/nissan-hit-with-25m-verdict-over-brake-failure-that-caused-fatal-collision		

1	

	

	

CLOSING	ARGUMENT	BY	PLAINTIFF	COUNSEL	TURNBULL�	
	
MR.	TURNBULL:	Good	afternoon.	Finally,	here	at	the	end,	and	it's	been,	what,	four	and	
a	half	weeks	now.	I	know	at	the	beginning	we	had	the	opportunity	where	I	was	able	to	
ask	questions	and	talk	with	you	directly.	And	it	feels,	frankly,	kind	of	odd	to	do	that	in	
the	beginning	and	then	have	to	sit	over	here	and	not	have	a	chance	to	talk	with	you,	but	
it's	 just	 the	way	 it	works.	 I	 suppose	 that	we've	 been	 able	 to	 communicate	 a	 little	 bit	
through	the	witness	stand,	and	a	lot's	happened	in	the	last	four	weeks.		
	
One	of	the	things	that	I	know	has	happened	is	I've	seen	how	hard	all	of	you	have	worked	
and	how	much	you	paid	attention,	and	I	know	that	I'm	grateful.	We're	all	grateful.	And	I	
know	that	Hilario	and	Araceli	are	grateful.	
		
And	I	kind	of	feel	like	a	Los	Angeles	native	now.	I've	been	here	for	seven	or	eight	weeks.	
And	truth	be	told,	when	I	 left	home,	my	now	two	year	old	was	one.	My	son	has	been	
through	an	entire	 summer	 camp.	 So	 I	 recognize	 that	we're	 all	making	 sacrifices	while	
we've	been	here	together.	And	you	know,	the	truth	is	that	there	was	a	Father's	Day	in	
there.	I	have	four	kids.		
	
So	 I	 caught	myself	 feeling	 a	 little	 bit	 of	 self-pity	 because	 I	 was	 here	 and	wasn't	with	
them.	And	honestly,	it	made	me	feel	kind	of	like	a	horrible	human	being	when	I	thought	
about	the	fact	that	the	man	I	represent,	not	one	Father's	Day	or	one�It's	a	lot	of	Father's	
Days	 and	 a	 lot	 of	 birthdays	 of	 holidays.	And	 I	 had	 to	 check	myself	 on	 that	 a.	 So	now	
we're	 here	 together	 again,	 talking	 about	what	 it	 is	 this	 case	 is	 about	 and	what	we're	
here	 to	do.	What	we're	here	 to	do.	And	what	has	been	our	 responsibility	 in	 terms	of	
Hilario's	and	Araceli's	pursuit	of	justice	on	behalf	of	Saida,	Hilda,	and	Stephanie	will	be	
handed	over	to	you.�And	it	will	be	your	responsibility,	and	it	will	be	in	your	hands.	It	will	
be	in	your	hands.		
		

This	case	is	simple	at	its	core.	It	is	simple.	And	the	simple	fact	is	that	Nissan	knew	that	
intentionally	designing	a	car	that	had	a	sudden	and	unexpected	change	in	the	feel	and	
the	operation	of	 the	brakes	was	dangerous	because	when	a	driver	goes	to	put	on	the	
brakes	and	the	brake	doesn't	feel	the	way	that	they	expect	it	to,	in	the	sense	that	it	feels	
like	 there	are	no	brakes,	 feels	 like	 the	brake	pedal	 is	going	 to	 the	 floor,	drivers	panic.	
Nissan	knew.	They	know	now	when	people	panic,	 they	 react.	People	get	hurt.	People	
get	killed.		
	
In	 this	 case,	 the	 evidence	 has	 clearly	 established	 that	 by	 2012	Nissan	 had	 known	 for	
years	that	these	cars	and	their	brake	systems	were	causing	people	to	panic	all	over	the	
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U.S.,	describing	the	brake	pedal	going	to	the	floor,	running	stop	signs,	running	red	lights,	
feeling	as	if	they	had	no	brakes.		
	
Nissan	 ignored	 it.	 They	 ignored	 it.	 It	was	 reckless	 because	 they	 knew	 that	 eventually,	
one	of	these	situations	that	they	were	being	told	about	was	going	to	kill.	And	kill	it	did.		
	
Now,	the	 law	allows	defendants	to	come	into	courtrooms	and	have	their	day	 in	court.	
They	allow	criminal	defendants,	civil	defendants,	individuals,	corporations,	they	all	have	
the	right	of	defense.	Nissan	has	had	more	than	their	opportunity	in	this	case	to	put	on	a	
defense.	 They	 have	 spared	 no	 cost.	 They	 have	 said	 every	 possible	 thing	 --	 they	 have	
blamed	every	possible	person	they	can	blame	other	than	accepting	any	responsibility	for	
themselves,	and	at	the	end	of	the	day,	that	does	not	get	them	off.	It	does	not	get	them	
off.		
	
So	let's	talk	about	what	this	case	is	about.	This	case	is	really	about	answering	the	simple	
questions	that	the	law	requires	us	to	answer	in	this	lawsuit.	And	you're	going	to	be	given	
a	verdict	form	with	questions	on	it	that	you	are	being	asked	to	answer	based	upon	the	
evidence	in	this	case.		
	
Now,	the	word	verdict,	it	makes	me	think	back	to	law	school.	Verdict.	It's	a	Latin	word,	
and,	you	know,	it	means	to	speak	the	truth.	And,	of	course,	ver,	truth;	and	dict	or	dicta	
means	to	speak.	And	your	verdict	will	be	written	down	on	this	form,	and	you	have	the	
right,	you	have	the	right	to	use	your	common	sense.	You	have	every	right	in	the	world,	
you	have	evaluated	the	evidence	in	this	case,	including	the	witnesses.	Who	do	you	feel	
like	 has	 told	 you	 straight	 and	 who	 do	 you	 feel	 like	 has	 bobbed	 and	 weaved	 and	
attempted	to	avoid	answering	the	question?	You	have	the	right	to	do	all	 those	things.	
You	have	the	power.		
	
So	what	does	the	law	want	us	to	tell	the	truth	about	in	this	case?	Well,	let's	start	with	a	
question	that	is	in	the	verdict	form.	It	is	not	Question	No.	1.	It	is	actually	Question	No.	
14.	But	it	encapsulates	a	lot	of	different	parts	of	this	case.	So	we'll	start	there.		
	
Did	Nissan	engage	in	the	conduct	alleged	by	Hilario	Cruz,	Araceli	Mendez,	and	Solomon	
Mathenge	 with	 malice,	 oppression,	 or	 fraud.	 Now,	 I	 obviously	 represent	 Hilario	 and	
Araceli.	That's	who	I	represent.	And	when	it	talks	about	in	the		
conduct	alleged,	what	it	means	is	whether	Nissan	was	negligent	in	failing	to	recall	these	
vehicles	and/or	whether	Nissan's	product,	 the	brake	 system	of	 this	 car,	was	defective	
and	unreasonably	dangerous.	We're	going	to	talk	about	those	in	a	little	bit	of	detail	here	
shortly.	But	in	evaluating	the	conduct	of	Nissan,	the	question	is	simple.	Did	they	know.	
Did	they	know.	And	the	answer	is	yes.	And	how	do	we	know	that	they	knew?	Because	of	
the	evidence	in	this	case.		
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But	we've	got	to	understand	what	malice	means	first,	right?	It's	one	of	the	things,	the	
prerequisites	in	discussing	whether	they	acted	with	malice.	And	the	focal	point	is	malice	
means	it	could	be	that	they	acted	with	intent	to	cause	injury.	 I'm	here	to	tell	you	that	
that's	not	what	we're	alleging.	Okay?		
But	 it	 says	 or	 that	 Nissan's	 conduct	 was	 despicable	 and	 was	 done	 with	 a	 willful	 and	
knowing	disregard	of	the	rights	or	safety	of	another.	Disregard	of	the	rights	or	safety	of	
another.	A	person	acts	with	knowing	disregard	when	he	or	she	is	aware	of	the	probable	
dangerous	 consequences	 of	 his	 or	 her	 conduct	 and	 deliberately	 fails	 to	 avoid	 those	
consequences.		
	
Did	 Nissan	 know	 that	 this	 brake	 system	 was	 causing	 dangerous	 situations?	 Did	 they	
know?	And	did	they	understand	that	when	you're	talking	about	the	brakes	in	a	car,	were	
there	probable	dangerous	consequences	that	could	result	in	death.	Did	they	know?	Yes,	
they	knew.		
	
The	other	question	that	pertains	to	this	topic	is	was	the	conduct	alleged	by	Hilario	Cruz,	
Araceli	 Mendez,	 and	 Solomon	 Mathenge	 constituting	 malice,	 oppression,	 or	 fraud	
committed	 by	 one	 or	 more	 of	 the	 officers,	 directors,	 or	 managing	 agents	 of	 Nissan	
acting	on	behalf	of	Nissan?	The	answer	is	yes.		
	
Mr.	 Yakushi	was	 the	 director	 of	 product	 safety	 in	 the	United	 States	 for	 Nissan	North	
America.	And	we're	going	to	get	to	him	here	in	a	minute.	So	let's	begin	before	the	cars	
were	ever	even	put	out	into	the	public,	before	start	of	production.	Nissan	never	tested	
these	vehicles	in	C1179	at	all	before	they	were	injected	into	the	stream	of	commerce	in	
our	country.	Not	once.	Not	with	a	C1179.	Not	for	human	response,	not	for	stopping,	not	
for	anything.	Zero	testing	before	the	start	of	production	in	C1179.		
So	then	we	get	to	the	start	of	production	in	2004	through	2006.	In	the	first	25	months,	
Nissan	 received	 complaints	 specifying	 the	 words	 brake	 pedal	 to	 the	 floor	 on	 422	
different	occasions.	422	in	24	months.	25	months,	excuse	me.		
	
2004	to	2006	timeframe.	Customer	complaints	continue	to	pile	up.	Remember	the	court	
email?	We've	seen	it	a	few	times.	I'm	not	going	back	through	it.	The	dealer	from	Dallas	
who	 said	we	got	 to	do	 something	about	 this.	 Somebody's	going	 to	get	hurt.	And	 that	
included	Ms.	Leiser.	You	heard	from	her	too.	You	remember	we	played	her	deposition,	
where	she	said	she	ran	through	stop	signs	because	her	car	wouldn't	stop.	Felt	 like	the	
brake	pedal	went	to	the	floor.		
		

So	 they	 called	 together	 the	 vital	 issues	 committee.	 knows	what	 that	 is	 now.	The	 vital	
issues	 committee	 the	 situation.	 They	 never	 as	 far,	 as	 I	 can	 tell,	 in	 C1179	 during	 this	
timeframe.	They	went	out	and	some	vehicles	and	tried	to	replicate	what	people		
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Everybody�evaluated�tested	 it�looked	 at�were	 saying	 happened,	 but	 they	 never	 did	
any	testing.	Whether	it	was	for	human	response,	or	otherwise	for	that	matter,	stopping	
ability	or	anything	of	the	sort.		
	
And	 in	 the	 vital	 issues	 committee	 folders	 with	 all	 of	 the	 information	 were	 these	
customer	 complaints,	 and	 they	 say	 we	 considered.	 But	 customer	 complaints	 are	 just	
that.	They	are	just	complaints.	They	are	not	technical	people.	They	said.		
	
So	what	they	ultimately	did	is	they	did	a	cost	study.	Remember	Lewis	Lawson?	Now,	it's	
not	 really	 my	 place,	 because	 you	 have	 the	 right	 to	 evaluate	 a	 witness's	 veracity	 to	
determine	 whether	 they	 were	 truthful	 or	 whether	 they	 appeared	 to	 be,	 you	 know,	
bobbing	 and	weaving.	 In	my	opinion,�Mr.	 Lawson	was	 a	 very	 credible	witness.	 That's	
just	my	opinion.	You	can	take	it	for	however	you	want	to	take	it.		
	
But	he	worked	at	Nissan	at	the	time,	and	he	was	involved	in	the	cost	study,	and	one	of	
the	 things	 that	 he	discussed	was	 the	 cost	 study	 that	 pertains	 to	 the	 2006	 vital	 issues	
committee.	 And	 the	 cost	 study	was	 shortly	 after	 a	 cost	 reduction	 initiative	 from	CEO	
Ghosn.	Now,	CSO	Ghosn,	as	I	understand	it,	was	the	CEO	of	Nissan,	big	Nissan,	And	that	
this	cost	reduction	initiative	was	shortly	before	the	timeframe	where	this	was	all	taking	
place.	 That's	what	he	 testified	 to.�Now,	how	 that	 plays	 in,	what	 I	 can	 tell	 you	 is	 that	
ultimately	what	Nissan	elected	to	do	was	not	to	recall	the	vehicles,	but	instead	to	do	a	
Technical	Service	Bulletin.	And	I	know	you've	heard	this.	We're	just	going	back	through	
it	 briefly.	 The	 software	 fix	 addressed	 offset	 monitoring	 conditions,	 the	 3A.1	 per	 Mr.	
Lawson.	That's	what	he	said.	That's	what	he	testified	to.		
	
So	ultimately,	Nissan	elects,	in	May	of	2006,	to	refuse	to	recall	the	vehicles	despite	the	
information	 that	 they	 had	 at	 their	 disposal,	 despite	 the	 information	 that	 cars	 were	
running	stop	signs	and	red	lights,	brake	pedals	were	going	to	the	floor,	and	they	tried	to	
reprogram	some	of	the	cars.		
	
The	problem	was	they	wanted	to	reprogram	the	cars	only	after	they	had	had	the	OHB	
issue.	 And	 actually,	 more	 specifically,	 the	 C1179	 issue.	 In	 other	 words,	 Nissan	
intentionally	designed	 it	 so	 that	 they	would	only	 fix	 the	 cars	after	 somebody	had	 this	
experience.	And	you've	heard	from	the	people	who	had	the	experiences.	It	says	here,	in	
fact,	 the	 dealers	 were	 notified	 of	 this	 on	May	 12th	 of	 2006	 on	what	 to	 do.	 And	 the	
dealerships,	 somebody	 brings	 the	 car	 in.	 They	 tell	 their	 dealer	 I	 have	 this	 issue,	 the	
brake	pedal	shaking	or	whatever	the	case	may	be,	it	talks	about	in	here.	And	then	they	
download	the	computer.	
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If	there's	a	C1179,	only	then	will	they	reprogram	the	car.	And	that's	--	 in	fact,	 it	says	if	
DTC	C1179	is	stored,	reprogram	the	VDC	control	unit.	DTC	C1179	must	be	stored	or	this	
bulletin	does	not	apply.		
	
In	other	words,	 if	 it	doesn't	have	a	1179,	don't	do	anything	 to	 it.	 They	are	 forbidden.	
That's	 what	 they	 tell	 the	 dealers.	 Must	 be	 being	 stored.	 I	 think	 you	 remember	 Mr.	
Blenkarn,	the	Nissan	corporate	representative,	when	he	was	asked	about	this.	We	asked	
him,	we	said	is	this	a	passive	way	to	attempt	to	remediate	an	issue	on	behalf	of	Nissan?	
And	 he	 said	 yes.	 And	 we	 asked	 him	 well,	 was	 there	 anything	 active	 that	 you	 did	 to	
attempt	to	remediate	or	deal	with	this	 issue,	 like	a	recall,	 frankly,	or	even	a	customer	
service	campaign	that	has	some	level	of	activity	to	it,	either	one?	And	the	answer	was	
no.		
So	we	roll	right	along	to	2008	and	2009.	Customer	complaints	continue	to	pile	up.	The	
2008	 --	 and	 it's	 not	 really	 the	 title.	 It's	 a	 vital	 issues	 committee.	 The	 vital	 issues	
committee	 is	 actually	 called	 back	 together	 in	 2008.	 And	 before	 the	 vital	 issues	
committee	meets,	there	is	a	request	for	a	safety	assessment.	And	I	know	we've	talked	
about	the	safety	assessment.		
	
But	what's	interesting	about	the	safety	assessment	in	this	particular	case	is	that	as	Mr.	
Blenkarn	 told	 us,	 a	 safety	 assessment	 is	 a	 full	 engineering	 analysis	 to	 investigate	 a	
potential	 safety	 issue.	And	Nissan,	 for	 some	unbeknownst	 reason,	 elected	 to	perform	
the	safety	assessment	in	Japan	in	lieu	of	in	the	United	States,	which	I	suppose	would	be	
their	prerogative	because	they	can	do	that	if	they	choose.		
The	problem	is	that	the	results	are	missing.	That's	the	problem.	Nobody	to	this	day	has	
ever	seen	the	results	from	this	safety	assessment.	And	I	guess	it	begs	the	question.	This	
is	a	question.	Was	this	Nissan's	first	ever	attempt	to	test	the	car	with	C1179?	We	may	
never	know.	We	may	never	know.	We	aren't	going	to	know	for	purposes	of	this	trial,	 I	
can	tell	you	that.	But	it's	gone.		
	
But	 the	 law	 is	 good.	 The	 law	 is	 good.	 And	 there	 are	 different	 laws	 for	 different	
circumstances.	Here's	the	safety	assessment	where	it	discusses	OHB	safety	assessment	
for	X61-A.	2/29/2008,	Nissan	wants	to	conduct	the	safety	assessment	for	delta-S	failure	
conditions	on	 the	vehicle.	OHB.	 I	 think	 the	question	marks	are	when	 it	 converts	 from	
Japanese	to	English,	frankly.	So	there	would	have	been	something	in	Japanese.		
	
So	the	vital	issue	committee	meets	on	March	5th	of	2008.	That's	only	a	week	later	that	
the	vital	issues	committee	meets	after	they	put	in	this	order	for	the	safety	assessment.	
And	the	vital	issues	committee	in	2008,	one	of	the	members	of	the	committee	was	Mr.	
Treadwell.	You	remember	him,	he	was	another	Nissan	executive?	Well,	he	was	another	
Nissan	employee	who	came	to	speak	on	behalf	of	the	company.	And	what	did	he	say?	"I	
kept	the	minutes	for	all	of	these	meetings	in	the	vital	issues	committee,	and	I	put	them	
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in	binders,	and	I	put	them	in	my	office,	and	then	I	retired,	and	now	they	are	gone.	And	
nobody	can	find	them."	At	least	that's	what	they	say.	They	are	just	missing.		
	
So	I	don't	really	know	exactly	what	they	would	have	said,	but	here's	what	the	one	piece	
of	paper	that	we	were	able	to	uncover	says.	It	says	X61	delta-stroke	sensor	is	what	it's	
about.	It's	meeting	number	one.	I'm	assuming	that	it	meant	that	there	was	at	least	some	
level	of	intention	for	more	than	one	meeting,	but	that	was	all	that	we	know	about.	Four	
accidents.	To	the	floor	pedal.	Do	we	understand	the	actual	situation?		
	
The	one	piece	of	paper	we	have	tells	us	that	 in	March	of	2008,	they	are	not	sure	they	
understand	 what's	 going	 on	 with	 these	 cars.	 They	 are	 not	 sure	 they	 understand	 the	
situation,	as	they	put	it.	So	you	would	think	that	that	would	beget	additional	questions.	
You	would	think	that	would	beget	additional	 investigation.	But	as	far	as	we	can	tell,	 it	
doesn't.		
	
We	can	only	presume	that	in	2008,	if	a	cost	study	had	been	performed,	you	heard	Mr.	
Banks.	Remember	him?	The	fellow	who	came	in	and	testified	live	who	had	issues	with	
his	car,	his	wife.	He	paid	$1,100	out	of	his	own	pocket	to	have	his	car	repaired	for	this	
issue	--		
	
MR.	 KLEIN:	 Your	 Honor,	 I	 object	 to	 the	 number.	 There's	 no	 evidence	 to	 support	 the	
bottom	number.		
	
THE	 COURT:	Well,	 I'm	 going	 to	 let	 the	 jury	 determine	 that.	What	 lawyers	 say	 is	 not	
evidence.	You	rely	upon	the	evidence	as	I	described	it	to	you.	So	if	there's	some	basis	for	
263,000	vehicles,	I'll	let	you	figure	that	out.	Okay?	Continue	on.		
	
MR.	TURNBULL:	Thank	you,	Judge.		
So	we	can	only	presume,	having	done	the	cost	study	 in	2006,	perhaps	there's	another	
cost	study	done.	And	what	were	they	looking	at?	What	would	they	have	seen	if	they	had	
done	 it	 then?	 $1,100	 a	 car.	 260,000	 X-6-1	 A	 vehicles.	 That	 would	 come	 out	 to	
$289,300,000.	Okay?		
	
Now,	there's	not	a	document	that	says	this.	 I'm	telling	you	right	now.	We're	having	to	
extrapolate	from	the	materials	that	we	do	--	the	information	we	do	have.	That's	a	fact.	
But	289,300,000	and	we	know	--	excuse	me.	That	people	wouldn't	have	brought	 in	all	
100	percent	of	every	vehicle	in	the	event	that	a	recall	had	been	done.		
So	with	80	percent	of	those,	it	comes	to�$231	million.	The	question	is	what	was	Nissan	
looking	at	when	they	were	making	decisions	 in	2008,	and	why	didn't	 they	recall	 these	
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cars?	 That's	 the	 question.	 We	 know	 what	 Mr.	 Yakushi	 says.	 You	 all	 remember	 Mr.	
Yakushi.		
	
(VIDEO	PLAYED	AS	FOLLOWS:)		
	
Q.	Is	it	possible	for	Nissan	to	make	an	unsafe	design	decision?		
	
A.	No.	I	believe	the	company	makes	the	right	safety	design	decisions.		
	
Q.	In	your	role	as	director	of	product	safety	between	2003	and	2011,	did	you	ever		
question	a	design	decision	for	safety	issues?		
	
A.	In	early	development	of	a	vehicle	safety	system,	there	are	many	different	iterations.	
So	 there	 are	 always	 going	 to	 be	 questions	 about	 the	 particular	 performance	 of	 the	
system.	 But	 ultimately,	 that	 system	 would	 be	 proven	 out	 and	 validated	 and	 then	
introduced.	So	in	the	final	product,	I	never	had	any	questions	like	that.		
	
Q.	So	you've	never	questioned	a	design	decision	from	a	product	safety	standpoint?		
	
A.	No.		
	
Q.	 Do	 you	 recall	 customer	 reports	 of	 their	 pedal	 going	 to	 the	 floor	 in	 OHB	 mode	
following	a	C1179	event?		
	
UNIDENTIFIED	SPEAKER:	Same	objections.		
	
A.	I	believe	there	were	customer	complaints	that	did	say	something	about	pedal	to	the	
floor	or	very	long	pedal	travel,	but	I	don't	recall	specifically.		
	
Q.	Did	you	consider	the	customer's	perceptions	of	the	vehicle	operation	 in	OHB	mode	
following	a	C1179	event?�A.	I	would	have	to	answer	that	as	no.	And	the		
reason	for	that	is	that	the	vehicle,	once	it	operated	in	OHB	mode,	was	performing	as	it	
was	designed	to.	In	that	it	had	braking	capability.		
	
										(END	OF	VIDEO	EXCERPT.)	
	
MR.	TURNBULL:	It	was	performing	as	it	was	designed	to.	It	must	have	braking	capability.	
I	guess	that's	what	they	say	was	the	reason	that	they	didn't	recall	it.	They	say	that	they	
closed	their	file	shortly	after	that	vital	issues	committee	meeting	where	they	say	do	we	
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understand	what's	going	on	here.	There's	just	nothing	else.	It's	just	closed.	That's	what	
Mr.	Blenkarn	said.	We	closed	our	investigation.		
	
That	was	the	end	of	it.�So	if	it's	not	a	safety	issue,	these	are	the	questions.	Then	why	try	
to	correct	it	with	the	TSB	and	the	software	in	the	TSB	if	it's	not	an	issue?	Performance	
issue,	okay.	If	you	say	the	car	stops,	then	why	would	you	try	to	correct	it?		
	
Number	 2,	 why	 would	 you	 perform	 a	 safety	 assessment	 accident,	 a	 full	 engineering	
analysis	in	2008	that's	for	the	purpose	of	determining	whether	there's	a	safety-related	
issue	on	the	car?	If	it's	not	a	safety	issue,	then	why	would	you	be	doing	that?		
And	 then	 No.	 3,	 I'm	 not	 even	 going	 to	 show	 the	 email	 again.	 You've	 seen	 it	 enough	
times.	Why	 did	Mr.	 Yakushi	 feel	 it	 necessary	 to	 head	 off	 our	 government	when	 they	
came	 calling	 about	 this	 issue?	 Why?	 It	 doesn't	 stand	 to	 reason.	 Their	 explanation	
doesn't	add	up.		
	
But	 because	we're	missing	 some	 things	 here,	 including	 the	 safety	 assessment	 results,	
the	minutes	from	the	2008	vital	 issues	committee,	the	 law	 is	good,	and	that's	where	 I	
was	 headed	 earlier.	 Willful	 suppression	 of	 evidence.	 You	 may	 consider	 whether	 one	
party	intentionally	concealed	or	destroyed	evidence.		
	
	
If	 you	decide	 that	a	party	did	 so,	you	may	decide	 that	 the	evidence	would	have	been	
unfavorable	 to	 that	 party.	 So	what	 it	means	 is	 you	 have	 the	 right	 to	 determine	 that	
because	there	are	no	safety	assessment	results,	they	were	very	unfavorable	for	Nissan,	
and	that	it	proved	that	Nissan	knew	that	this	issue	was	a	safety-related	issue	and	that	it	
was	 serious.	 You	have	 that	 right.�Once	again,	 I'm	not	 so	presumptuous	as	 to	 tell	 you	
what	you	have	to	do,	but	you	have	the	right	under	the	law.	So	it	brings	us	in	conclusion	
of	that	part,	it	is	this.	Did	they	consciously	disregard	the	safety	and	the	lives	of	others?	
The	answer	is	yes.		
	
So	now	we	move	on	 to	Question	2.	Did	 the	benefits	of	 the	design	of	 the	2004	 Infiniti	
QX56's	braking	system	outweigh	the	risks	of	the	design?	Did	the	benefits	outweigh	the	
risks?	 In	 other	 words,	 did	 the	 benefits	 that	 OHB	 would	 have	 provided	 outweigh	 the	
danger	associated	with	OHB	whenever	 it	actually	went	 into	OHB	mode?	The	answer	 is	
no.	The	answer	is	no.		
	
They	say	that	there	was	an	intent	for	a	benefit.	I	suppose	if	there	were	vacuum	failure,	
then	 it	would	potentially	give	you	backup	braking.	But	 let	me	ask	you	this.	How	much	
evidence	have	we	heard	where	OHB	actually	benefited	someone	in	this	trial?	Where	it	
actually	became	necessary	and	went	into	OHB	mode,	and	as	a	result,	someone	says	that	



TROJAN	HORSE	METHOD	
Brett	Turnbull	Closing	Transcript	–	July	19,	2017	

	

	
	

www.TrojanHorseMethod.com	
Watch	the	Whole	Trial	on	Courtroom	View	Network		

http://blog.cvn.com/nissan-hit-with-25m-verdict-over-brake-failure-that-caused-fatal-collision		

9	

	

	

helped	 me.	 Zero.	 Of	 course,	 the	 risks	 speak	 for	 themselves.	 The	 risks	 speak	 for	
themselves.	So	the	answer	to	No.	2	is	no.		
	
Number	3,	was	Nissan	negligent	 in	 failing	to	recall	 the	2004	 Infiniti	QX56?	Look,	 there	
are	 several	more	parts	 to	 that.	 There	 are	 parts	 that	 talk	 about	whether	 a	 reasonable	
manufacturer	 under	 the	 same	 or	 similar	 circumstances	 would	 have	 recalled	 the	 car.	
Those	are	all	things	that	you	get	to	consider	and	decide.		
	
I'll	submit	to	you	that	when	you	consider	the	type	of	evidence	that	Nissan	had	in	its	file	
cabinets	 at	 the	 time	 that	 it	 made	 decisions	 in	 2006	 and	 2008,	 that	 a	 reasonable	
manufacturer	would	have	recalled	the	vehicle.	The	answer	is	yes.		
	
And	this	goes	back	to	that	point.	As	far	as	what	Nissan	knew,	what	Nissan	knew	by	the	
time	2012	rolled	around,	and	I	know	we	talked	about	'06	and	'08,	because	that's	when	
they	were	investigating	this	matter	and	closed	their	file,	but	really,	all	the	way	up	until	
this	wreck,	had	they	recalled	the	vehicle,	it	would	have	been	better	than	not,	okay?		
	
Until	 2012,	 37,184	 warranty	 claims.	 Brake	 pedal	 to	 the	 floor,	 4,527	 different	 times	
Nissan	has	told	the	words,	there	are	five	of	them.	I	counted	them	this	morning.	Brake	
pedal	to	the	floor.	That's	the	specific	language	that	was	used.		
Now,	obviously,	they	did	not	reprogram	Mr.	Mathenge's	QX56.		
	
I	want	to	go	back	to	this	for	one	last	second.	And	this	is	important.	In	order	for	No.	3	to	
be	a	yes,	we	have	 to	have	a	no	 in	No.	2.	That's	 the	way	 it	works.	Because	one	of	 the	
elements	 of	 No.	 3	 in	 terms	 of	 the	 negligent	 failure	 to	 recall	 is	 that	 there	 was	 a	
dangerous	--	that	the	vehicle	contained	a	defect.	All	right?	And	No.	2,	no.	Because	the	
benefits	 of	 the	 design	 did	 not	 outweigh	 the	 risk.	 That	 is	 in	 essence	 the	way	 that	 you	
establish	 defect	 in	 this	 case.	 Okay?	 Now	 we	 get	 to	 the	 part	 where	 we	 talk	 about	
causation,	causation,	substantial	factor.	Question	No.	1.		
	
And	we're	going	to	put	them	all	in	order	so	it	will	be	clear	in	a	minute.	I	hate	to	bounce	
around,	 but	 No.	 1,	 was	 the	 design	 of	 the	 2004	 Infiniti	 QX56's	 braking	 system	 a	
substantial	 factor	 in	 causing	 harm	 to	 Hilario	 Cruz,	 Araceli	 Mendez,	 and	 Solomon	
Mathenge?	Was	it	a	substantial	factor.	The	answer	is	yes.	How	do	we	know?		
First	of	all,	what's	a	substantial	 factor?	A	substantial	 factor	 in	causing	harm	is	a	 factor	
that	a	 reasonable	person	would	consider	 to	have	contributed	 to	 the	harm.	 It	must	be	
more	than	a	remote	or	trivial	factor.	It	does	not	have	to	be	the	only	cause	of	the	harm.	
A	substantial	factor.	Was	the	design	of	the	brake	system	in	the	OHB	strategy	and	C1179	
a	 substantial	 factor	 in	 the	 deaths	 of	 Saida,	 Hilda,	 and	 Stephanie.	 That's	 the	 question.	
And	the	answer	is	yes.		
	



TROJAN	HORSE	METHOD	
Brett	Turnbull	Closing	Transcript	–	July	19,	2017	

	

	
	

www.TrojanHorseMethod.com	
Watch	the	Whole	Trial	on	Courtroom	View	Network		

http://blog.cvn.com/nissan-hit-with-25m-verdict-over-brake-failure-that-caused-fatal-collision		

10	

	

	

And	 how	 do	 we	 know?	 Because	 of	 the	 code,	 in	 part.	 Mr.	 Mathenge's	 vehicle	 had	 a	
C1179	 code	 in	 the	 EEPROM.	 3A.1	 subset,	 sub	 fault.	 It	 was	 in	 there.	 It	 was	 in	 the	
computer.		
	
Yes,	that	code	can	get	set	historically.	That's	true.	All	right?	But	we	went	out	and	found	
the	 other	 owners	 and	 brought	 them	 in.	 They	 testified.	 October	 of	 2004	 until	May	 of	
2006.	Mr.	Bhakta,	remember	him?	No	brake	problems,	no	C1179.	Folks,	he	was	taking	
his	 car	 into	 dealerships	 during	 this	 timeframe.	 He	 just	wouldn't	 have	mentioned	 it?	 I	
mean,	he's	taking	it	in	to	dealers	for	other	service.		
	
Then	we	have	Mr.	Rohrer.	Played	for	the	Cowboys.	Remember	him?	Purchased	it	in	June	
of	'06,	drove	it	until	July	of	2012.	No	C1179,	no	brake	problems.	He	too	was	taking	the	
car	in	for	service	to	Infiniti	dealerships.�The	only	person	who	has	ever	claimed	to	have	a	
brake	problem	with	 this	car	was	Solomon	Mathenge.	And	that	was	on	August	29th	of	
2012.	The	only	person.		
	
Warranty	history.	Talking	about	bringing	it	 into	the	dealership.	There	are	two	different	
reasons	that	these	dealership	--	these	warranty	documents	where	this	Infiniti	was	taken	
into	dealers	for	service	were	important.	Number	1	was	because	of	what	we	just	talked	
about.	If	there	had	been	a	C1179,	don't	you	think	somebody	would	have	brought	it	up	
and	they	could	have	downloaded	it	and	brought	it	in?		
But	No.	2,	 just	as	 importantly,	 is	 that	 it	proves	there	was	ample	opportunity	on	seven	
different	occasions	after	the	TSB	for	this	car	to	have	been	fixed.	If	it	hadn't	been	a	TSB	
and	it	had	been	a	recall,	the	dealers	could	have	fixed	it.	Would	have	fixed	it	at	any	of	the	
times	that	it	was	brought	in.	Look,	5/5/16,	4/2/07,	8/1/06,	8/13/08,	12/1/08,	3/10/09.	
January	12th	of	2012.	Another	opportunity.	The	same	year	in	which	family	was	killed.		
	
And	 even	 defense	 expert	Mr.	 Leaphart,	 even	 he	 agrees	 that	 the	 C1179	 code	was	 set	
sometime	before	the	collision.�All	this	discussion	about	it	possibly	having	been	set	after	
the	collision,	even	this	expert,	even	the	defense	expert	agrees	that	 it	was	before.	And	
then	he	admits	on	the	stand	on	cross	that	he	cannot	rule	out	that	the	C1179,	3A.1	code,	
he	cannot	rule	out	that	it	was	on	the	date	of	the	incident,	August	29th	of	2012.		
	
And	you	heard	from	Dr.	K.	And	what	did	he	say?	He	said	once	C1179	begins	to	happen,	
because	of	the	way	that	the	offset	monitoring	is,	it	continues	to	happen	until	it's	fixed.	
Now,	the	point	I'm	trying	to	make	is	this:	At	some	point	this	car	obviously	had	a	C1179.	
The	only	person	who	claims	to	have	a	brake	problem	was	Solomon	Mathenge.	We	have	
all	the	records.	We	have	all	the	owners.	 Is	 it	a	substantial	factor?	Is	 it	more	likely	true	
than	not	true?	Absolutely.	Absolutely.		
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So	let's	go	back	in	summary	because	I	know	that	you	have	your	verdict	--	you'll	have	a	
verdict	form.	We've	bounced	around	a	little	bit.	Number	1,	was	the	design	of	the	2004	
QX56	 braking	 system	 a	 substantial	 factor	 in	 causing	 harm	 to	 Hilario,	 Araceli,	 and	
Mathenge?	 Yes.	 Number	 1	 is	 yes.	 Did	 the	 benefits	 of	 the	 design	 of	 the	 2004	 Infiniti	
QX56's	braking	system	outweigh	the	risks?	No.	Was	Nissan	negligent	in	failing	to	recall	
the	QX56?	Yes.	Was	Nissan's	negligence	in	failing	to	recall	the	QX56	a	substantial	factor	
in	causing	harm	to	Hilario,	Araceli,	and	Mathenge?	Yes.		
											
Yes,	no,	yes,	yes.	
	
And	then	we	get	to	14	and	15.	Did	Nissan	engage	 in	conduct	--	 in	the	conduct	alleged	
with	 malice,	 oppression,	 or	 fraud?	 Yes.	 And	 did	 their	 managing	 agents	 know?	 Mr.	
Yakushi	was	the	director	of	product	safety.	The	answer	is	yes.	All	right.	That	takes	us	to	
survivorship	claims.		
	
What's	that?	Survivorship	claim,	and	of	course,	the	judge	instructs	you	on	the	law.	I'm	
just	telling	you,	paraphrasing,	okay?	The	survivorship	claims,	remember	how	we	had	the	
coroner	 come	 in	 early	 in	 the	 case	 and	 testify,	 and	 there	 were	 questions	 asked,	 and	
frankly,	we	hated	to	do	it,	but	we	had	to	establish	that	everyone	lived	for	at	least	a	little	
bit,	just	at	all,	like	a	little	bit.	That	it	wasn't	instantaneous.	The	reason	for	that	is	because	
there	 are	 survivorship	 claims	 and	 there	 are	 wrongful	 death	 claims,	 and	 they	 are	
separate.	Separate	types	of	claims.	And	with	them	come	separate	types	of	damages	that	
are	allowable	under	the	law,	okay?		
	
So	these	survivorship	claims	are	important.	They	are	important	for	legal	reasons.	And	I	
will	leave	it	at	that.	But	what	I	will	tell	you	is	that	a	survivorship	claim	has	certain	types	
of	 damages	 that	 go	 along	with	 it.	 And	 look,	 I	 know	when	 the	 judge	was	 reading	 the	
instructions,	when	he	was	talking	about	the	clothes,	I	know	you	were	wondering	what	in	
the	world?	What	has	that	got	to	do	with	this?	I	know	you	were	wondering.		
All	 I	 will	 tell	 you	 is	 that	 it	 is	 important	 that	 some	 allocation,	 totally	 within	 your	
discretion,	 be	 put	 forward	 for	 a	 damage	 amount	 for	 the	 clothes	 because	 it	 has	 legal	
ramifications,	okay?	And	it	has	to	do	with	the	survivorship	claims	for	the	two	little	girls.	
All	right?		
	
So	with	 that,	 No.	 8,	 what	 amount,	 if	 any,	 did	 Hilario	 Cruz,	 as	 successor	 to	 Hilda	 and	
Stephanie,	 incur	 in	 economic	 damage	 as	 a	 result	 of	 the	 2012	 crash	 and	 prior	 to	 the	
deaths	 of	 Hilda	 and	 Stephanie?	 Look,	 it's	 the	 clothes	 off	 their	 back	 literally.	 But	 it	 is	
important	from	a	legal	perspective	that	those	damages	be	returned.	That's	all	I	can	say,	
okay?		
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Number	9.	Now,	a	little	different	situation,	obviously,	with	Saida,	okay?	Because	she	was	
an	adult.	So	you	remember	Dr.	Johnson	came	in	to	testify	about	some	of	the	discussion	
about	 film	 support	and	 things	of	 that	nature.	 Look,	once	again,	 this	 case	 really	at	 the	
end	of	 the	day	 is	 not	 about	 these	 amounts.	 It's	 not.	 This	 is	 about	 the	harms	 and	 the	
losses	 associated	 with	 these	 deaths.	 It	 is.	 But	 it's	 important	 that	 these	 economic	
damages	be	considered	for	legal	reasons.		
	
We	have	future	financial	support.	Dr.	Johnson	came	in	and	said	that	the	present	value	of	
that	number,	as	it	pertains	specifically	to	Araceli,	would	have	been	$109,000.	Okay?	And	
look,	past	losses	or	gifts,	future	loss	of	gifts,	you	just	decide	what	you	would	like	to	put	
there.	Absolutely,	 totally	up	 to	 you.	And	 then,	 finally,	 future	household	 services.	 That	
too	 was	 a	 number	 that	 Dr.	 Johnson	 brought	 to	 present	 value,	 okay?	 And	 it	 was	 the	
299,735	number.	Okay?	So	those	are	the	economic	damages	associated.	And	then	we're	
back	to	the	same	thing.	It's	important.	Saida,	literally	the	clothes	off	her	back.	Literally.	
The	same	discussion	for	that.		
	
All	 right.	 So	 now	we	 get	 to	 the	 part,	 the	wrongful	 death	 claims.	And	 I	 know	 that	 the	
judge	has	read	you	the	law,	but	briefly	speaking,	the	loss	of	Saida,	Hilda,	and	Stephanie's	
love,	companionship,	comfort,	care,	assistance,	protection,	affection,	society,	and	moral	
support.	And	then,	as	it	pertains	to	Araceli,	for	her	mother,	losing	her	mother,	the	loss	
of	Saida's	training	and	guidance.		
	
There's	no	fixed	number	that	is	associated	with	these	damages,	these	harms	and	losses.	
It's	a	 fact,	you	know,	and	oftentimes	 it	 can	be	kind	of	difficult	because	no	 reasonable	
human	being	would	exchange	money	willingly	 for	 their	 family.	We	all	 know	 that.	 You	
know.	 So	 before	 this	 all	 took	 place,	 I	 went	 to	 Araceli	 and	 Hilario,	 and	 I	 said	 as	 your	
lawyer,	as	a	counselor,	I	have	an	obligation	to	ask	the	jury	for	a	figure	as	it	pertains	to	
the	 damages	 in	 this	 case.	 And	 they	 said	 Brett,	 we're	 really	 not	 interested	 in	 talking	
about	that.	What	we	really	want	is	our	family	back.		
	
I	 thought	 about	 it.	 And	 I	 said	 look,	 you	 know,	 obviously,	 that	 would	 require	 perfect	
justice.	Perfect	justice.	It	would	require	the	type	of	justice	that,	you	know,	where	they	
walk	in	the	door,	Hilda	and	Stephanie	and	Saida.	They	reunite	with	their	family.		
But	we	all	know	that	we	can't	do	that.	We	all	know	that.	You	can't	spin	the	earth	back	
on	its	axis.	Can't	be	done.	This	 is	the	best	we	got.	 It's	the	best	measure	we've	got.	 It's	
the	only	measure	we	have.	You	know,	in	some	parts	of	the	world,	it's	an	eye	for	an	eye.	
And	 once	 the	 case	 is	 proven,	 then,	 you	 know,	 theoretically	 the	 executives	 of	 Nissan	
would	have	their	wives	and	children	taken	away	so	they	can	understand	the	type	of	pain	
that	they	have	inflicted	upon	Hilario	Cruz	and	Araceli.		
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But	we	know	we're	not	going	to	do	that	either	because	it's	a	civilized	society.	And	the	
best	thing	we	can	possibly	have	is	money	and	compensation	in	exchange	for	the	harms	
and	the	suffering	and	the	losses.		
	
So	 after	 they	 told	me	 that,	 they	 said	 look,	 you	are	 going	 to	have	 to	 figure	 that	out.	 I	
don't	know.	And	I	understand.	So	that's	what	I	did.	And	I	thought	about	it,	and	I	thought	
about	it.	And	finally	one	day,	it	occurred	to	me	that	really	that	number	was	established	
by	 Nissan	 back	 when	 they	 made	 the	 decision	 to	 exchange	 no	 recall	 and	 the	 profits	
associated	that	they	were	able	to	keep	for	what	were	inevitable	deaths.	Just	a	matter	of	
who	and	when.	And	 that's	where	 the	number	 comes	 from	 that	 I	with	 you	 in	opening	
statement.�	
	
MR.	KLEIN:	Your	Honor,	this	is	improper	argument.		
	
THE	COURT:	I	agree.	What	do	you	want	me	to	do	about	it?	
	
MR.	KLEIN:		Move	to	strike.	
	
THE	COURT:	Okay.	I'm	going	to	move	to	strike	this	approach	to	the	claimed	damages	of	
where	$231	million	come	from.	Just	follow	my	instructions,	okay?	That	number	cannot	
be	used	to	punish	or	to	deter	or	do	anything	to	Nissan.	You	have	to	figure	out	what's	a	
reasonable	amount	to	compensate	Araceli	and	Hilario	Cruz	for	the	losses	they	suffered	
as	I	defined	them.		
	
You	could	end	up	at	231	million	if	you	think	that's	appropriate	under	the	evidence.	But	
using	this	approach,	saying	this	is	what	Nissan	would	have	saved,	that's	not			
appropriate.	 That's	 not	 an	 appropriate	 way	 to	 approach	 it.	 You	 could	 find	 a	 bigger	
number.	You	could	find	a	lower	number.	But	I	don't	think	that's	the	appropriate		
approach.	So	let's	just	move	on.�	
	
MR.	TURNBULL:	Understood.	The	value	as	we�in	opening	statement,	 the	value	of	 the	
human�and	the	losses	is	77	million	per	death.	That's	the	discussed	suffering	value.	The	
evidence	has	clearly	established	that	that	is	the	value.	Not	the	price,	but	the	value.	The	
judge	obviously	is	a	hundred	percent	right.		
	
You	have	the	right,	you	implicitly	have	the	right	to	determine	whether	that	is	too	high,	
too	low.	It	is	ultimately	at	your	discretion,	but	I	will	submit	to	you	that	is	the	value	in	this	
case.		
So	let's	talk	for	a	second,	if	we	might,	about	what	this	case	is	not	about.	It's	not	about	--	
you're	not	going	to	hear	us	come	in	here	and	stand	here,	Jerome,	me,	Ryan,	any	of	us	
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and	call	Nissan	names.	We're	not	going	to	do	that.	We're	not	going	to	--	we're	not	even	
here	standing	against	the	automotive	industry.	We're	not	here	standing	against	Nissan	
per	se	as	a	company.		
	
We're	here	standing	up	and	asking	that	Nissan	be	held	accountable,	accountable.	And	
with	accountability	comes	consequences.	It's	no	different	than	our	children	in	the	sense	
that,	you	know,	we	obviously	hold	them	accountable.	There	are	consequences,	and	they	
are	 better	 for	 it,	 and	 as	 a	 result,	 they	make	 our	 community	 a	 better	 place.	 And,	 you	
know,	it's	really	no	different	for	Nissan	because	it's	not	that	they	are	going	to	be	wrong	
every	 time.	 But	 they	 need	 to	 be	 held	 accountable	 for	 this	 time.	 And	 that's	 what	 it's	
about.	And	then	they	can	make	profits,	and	they	can	be	--	people	will	be	safe,	and	we	
can	trust	that	they	are	going	to	do	what	they	are	supposed	to	do,	and	it	will	be	a	good	
thing.	It	will	be	a	good	thing.		
	
But	what	does	Nissan	want	to	make	this	case	about?	Nissan	says	unconscionable	speed.	
72	miles	 an	 hour.	 That's	 an	 odd	word,	 unconscionable.	 But	 it's	 unconscionable,	 even	
though	 there	 were	 four	 people	 who	 were	 out	 there	 that	 day:	 Mr.	 Mathenge,	 Jody	
Johnson,	David	Devore,	and	Gail	Draper.	All	 four	of	 them	said	 it	was	between	40	and	
50,�on	which	one	you	ask,	okay?	Not	literally	which	some	said	50,	some	said	45,	some	
said	40.	40	to	50.	said	it	was	47	to	48,	46,	47.	So	that's	five		
And	 then	over	here	 is	Mr.	 Levitt,	 the	defense	expert,	who	ultimately	 is	 paid	 a	 couple	
hundred	thousand	dollars	to	do	all	the	work	that	he's	done	in	this	case	by	Nissan.	And	
how	did	he	get	to	72	miles	per	hour?	Kind	of	go	back	and	unwind	that	a	little	bit.		
	
Well,	first	of	all,	he	was	hired	in	June	of	2015.	And	as	we	discussed	with	him,	his	billing	
indicates	that	he	began	to	compile	information	like	he	would	normally	do,	and	then	he	
began	the	process	of	what	I	would	consider	to	be	a	customary	accident	reconstruction.	
He	used	government	testing	for	the	stiffness	of	the	vehicles.	He	did	hand	calculations	to	
determine	the	momentum	and	the	speeds.	He	did	the	computer	runs	that	he	claimed	to	
have	 worked	 for	 the	 fellow	 who	 designed	 it.	 So	 I	 guess	 that	 kind	 of	 makes	 him	 a	
godfather	in	those	SMAC	and	crash	run	stuff.	Okay.		
And	then	inexplicably,	he	took	all	of	that	information	that	he	had	done,	and	he	admits	
that	he	threw	 it	away	or	he	didn't	have	 it	anymore.	 I	don't	 remember	his	exact	word.	
But	 it	 was	 useless	 to	 him.	 So	 then	 he	 does	 a	 SMAC	 run	 at	 45	 miles	 per	 hour	 to	
presumably	set	up	his	crash	test.	You	remember	he	told	us	the	way	he	set	the	crash	test	
up	was	he	used	the	computer	program	to	get	there.		
	
And	in	that	SMAC	run	he	admitted	that	he	used	a	pole	width	for	the	pole	that	the	van	
hit	of	28	inches.	And	he	didn't	really	have	much	of	an	explanation	as	to	why.	He	just	said	
that's	what	they	used.	And	I	think	that	he	agreed	that	it	was	incorrect.		
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You	know,	the	problem	with	the	pole	width	being�28	inches	is	that	you're	going	to	get	a	
lot	different	crush.	You're	going	to	get	 less	crush	at	45	miles	per	hour.	And	remember	
what	he	said.	We	didn't	get	enough	crush	at	45	miles	per	hour,	right?	So	it	must	have	
been	too	little	energy.	
		
Now,	he	takes	this	SMAC	run,	and	then	he	goes	and	sets	up	his	two	crash	tests	out	at	
Exponent.	The	first	crash	test	he	hits	the	side	of	the	van	like	what	happened	in	the	real	
crash,	okay?	He	misses	 it	a	 little	bit,	but	here's	the	thing.	 I	realize	that	Mr.	Meyer	and	
Mr.	Levitt,	they	got	into	it,	you	know,	the	door	is	over	there,	right?	This	is	the	whole	in-
fighting	on	that	deal.	But	 I'm	 looking	at	 it,	and	 I'm	thinking	why	are	we	really	worried	
about	this?	Because	Mr.	Levitt	admits	that	the	damage	in	the	crash	test	and	the	actual	
damage	in	the	real	crash	is	almost	identical.	He	ran	a	40	--	I	think	he	said	46-miles-per-
hour	crash	test,	and	look	at	this.		
	
All	 three	 lines	 --	now,	 the	subject	van	had	 the	doors	 ripped	off.	No	question	about	 it.	
Looks	terrible.	I	know	that.	I'm	not	hiding	from	that.	It	had	the	doors	ripped	off.	The	B	
pillar	 in	 between	 the	 two	 doors	 is	 bowed	 out.	 That	 isn't	 from	 damage.	 That's	 from	
somebody	ripping	the	doors	off	with	the	Jaws	of	Life.		
	
MR.	KLEIN:	Excuse	me.	There's	no	evidence	of	that.		
	
THE	COURT:	It's	fair.	It's	his	comments	on	the	evidence.	Overruled.		
	
MR.	TURNBULL:	At	the	end	of	the	day,	we're	all	fighting	about	this	first	crash	test	--	the	
experts	are	anyway.	I	kind	of	wonder	why.	And	we	have	the	same	hit	at	46.	He	says	it's	
72.	I	can't	figure	that	out.	Okay?	So	then	he	takes,	after	Crash	Test	1,	he	goes	and	does	
Crash	Test	2.	But	first	he	had	done	this.	You	remember	this?	This	was	the	place	where	
he	admits	he's	doing	his	--	I	think	he	got	asked	if	it	was	a	cartoon,	and	he	kind	of	owned	
up,	no,	not	a	cartoon.	This	 is	 the	real	 thing.	We	put	a	 lot	more	 into	 it	 than	 if	 it	would	
have	been	a	cartoon.	And	that's	where	he	gets	the	roll	angle	in	this	test.		
	
But	that	isn't	the	roll	angle	that	he	used	in	his	test.	That	isn't	the	roll	angle	he	used.	I'm	
going	to	be	real	up	front	and	tell	you	I'm	not	sure	he	used	the	roll	angle		
he	 used.	He	 said	 it	was	 from	a	 SMAC	 run.	 It	 doesn't	match	 it.	 I	 don't	 know.	Maybe	 I	
made	a	mistake	in	not	asking	more	questions	about	that.		
	
But	the	bottom	line	is	I	don't	know	where	he	got	that.	I	don't	know.	I	know	it	isn't	the	
same.	 These	 are	Mr.	Meyer's.	 Remember?	 This	 is	what	we	 allege	 that	 the	 crash	 test	
looked	like.	This	is	what	the	real	van	looked	like.	It	changes	things	entirely.	You	involve	
so	much	more	of	the	soft	structures	of	the	car,	the	upper,	the	header,	and	the	roof,	that	
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yeah,	it's	going	to	crush	more.	The	more	you	roll	it	over	to	hit	the	pole,	absolutely.	And	
then	to	get	to	72	miles	an	hour,	he	used	a	30-inch	pole	again.		
And	then	he	took	all	his	data	from	his	crash	test	and	plugged	it	into	the	72-mile-an-hour	
SMAC	run	using	the	30-inch	pole,	and	yeah,	it	didn't	look	right.	Of	course,	it	didn't.		
Last	thing	is	he	hits	it	on	the	C	pillar	in	the	crash	test.	I	can't	tell	you	why	--	his	answer	to	
me	about	whether	the	C	pillar	versus	behind	the	C	pillar	are	entirely	different	in	terms	
of	structural	strength.	I	don't	remember	exactly	what	it	was,	but	I'm	just	telling	you	that	
hitting	it	right	here,	I	mean,	it	literally	pulled	it	all	that	way.	That's	where	you	get	all	this.	
I	mean,	it's	basically	sheet	metal	up	here.		
So	then	he	takes	these,	puts	in	here,	and	voilà,	72	miles	per	hour.		
Now,	have	you	all	asked	the	same	question	I	have?	If	you	want	to	do	a	crash	test,	why	
would	you	run	it	at	45	ifyou	think	it	happened	at	72?	You	know	why?	Because	it	ripped	
the	van	in	half.	That's	why.		
	
Nissan	 says	 we	 don't	 need	 to	 consult	 with	 human�We	 have	 superior	 engineering.	
Superior	engineering.	I	can't	think	--	I	guess	to	this	day	Mr.	Young	--	told	us	you	can	do	
interviews,	 surveys,	 different	 try	 and	 figure	 out	 how	 a	 vehicle	 and	 a	 human	 being	 to	
actually	 interplay	 and	 interact.	 To	 this	 day	 it	 factors.�You	 know,�Dr.	 Young�things	
to�are	going�still	have	not	seen	any	evidence	that	Nissan's	done	that.		
	
Complaints	 continue	 to	 pile	 up.	 No	 test.	 And	 it's	 not	 just	 tests.	 There	 doesn't	 even	
appear	to	be	any	type	of	concern	about	it	as	far	as	I	can	tell.	So	what	do	they	do?	They	
blame	the	driver.	That's	what	they	do.	The	customers,	they	are	not	technical	people.	It's	
got	 to	be	 them.	So	Dr.	 Young	 comes	 in	and	 says	oh,	okay.	 So	accidental	 acceleration.	
We'll	 call	 it	 sudden	 unintended	 acceleration,	 okay?	 SUA.	 That's	 the	 industry	 term.	
Perceived	brake	 failure	as	 vehicle	 accelerates.	 Failure	 to	detect	 and	 correct	 the	error,	
and	then	the	person	panics.	Remember	the	panic	discussion?		
So	I	asked	him.	I	said	well,	you've	reviewed	all	the	materials.	You've	reviewed	the	OHB	
documents.	 The	 feeling	 of	 brake	 pedal	 to	 the	 floor.	 Regardless	 of	whether	 you	 agree	
with	us	that	OHB	caused	the	brake	pedal	to	go	to	the	floor	or	not,	would	you	at	 least	
agree	with	me	that	somebody	pushes	the	brake	thinking	they	are	going	to	work,	brake	
pedal	goes	to	the	floor,	would	you	at	least	agree	with	me	that		
that's	going	to	make	a	person	panic?�He	says	different	kind	of	panic.	Different	kind	of	
panic.	Because	in	an	acceleration,	you're	going	faster.	So	that	makes	you	panic	more.	Or	
well,	it	makes	you	panic	because	you're	going	faster.	And	I'm	thinking	to	myself,	well,	if	
you	go	to	put	the	brakes	on	and	you're	not	stopping,	you	feel	 like	you're	going	faster,	
right?	You	feel	 like	you're	going	faster	than	you	need	to	be.	 Isn't	 that	the	perception?	
Isn't	that	the	feel?		
	
He	talks	about	narrowing	in	panic.	I	don't	doubt	it.	Brakes,	accelerator.	You	panic.		
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And	here's	the	thing.	If	Mathenge	encounters	C1179,	3A.1,	he	says	his	brake	pedal	went	
to	the	floor.	The	brakes	weren't	working.	Why	wouldn't	he	panic?	He	said	he	panicked.	
Is	it	a	different	kind	of	panic?	Does	that	make	it	okay?�Does	that	make	it	not	a	big	deal?	
I	didn't	know	what	to	think	about	that.	I'll	leave	it	to	you.		
And	then	there's	the	rest	of	the	defense	experts.	They	say	--	Nissan	says	the	car	stops.	In	
fact,	C1179	the	brakes	work	better.	Super	brakes.		
	
Well,	how	do	you	correlate	that?	How	do	you	with	all	of	the	things,	the	other	evidence	
that	we	have	 in	this	case.	Remember	Mr.	Nord,	the	Secret	Service	fellow?	And	I	know	
there	was	 a	whole	 drove	 of	 those.	 And	 I	 appreciate	 you	 all	 bearing	with	 us	 on	 that.	
Some	of	them	had	certain	characteristics	of	things	about	OHB	that	were	important,	and	
others	had	others.		
	
So	 it	 was	 important	 for	 us	 to	 get	 an	 array	 of	 different	 people	 with	 their	 different	
experiences	 and	 what	 their	 different	 descriptions	 were	 pertaining	 to	 this	 anomaly	
before	you	--	you	remember	Mr.	Nord.	He	said	I	tried	to	stick	my	foot	through	the	floor.	
He	didn't	look	like	a	little	guy.	Okay.	I	can't	reconcile	he	and	Walker's	testimony.	I	don't	
know	what	else	to	tell	you.	I	don't	know	what	to	do.	All	I	can	tell	you	is	that	they	did	150	
different	tests,	charged	Nissan	over	half	a	million	dollars,	but	never	did	it	in	C1179,	3A.1.	
I	don't	know	what	else	to	tell	you.	They	are	the	ones	who	did	the	tests.	We	just	asked	
them	why	you	didn't	do	it	in	3A.1.	You're	the	one	who	set	it	up,	took	a	hundred	hours	to	
set	 the	 test	 up.	 Do	 you	 a	 reason?	 He	 said	 it	 doesn't	matter.	 His	 explanation	was	we	
could	have	done	a	test	anytime	we	wanted.		
I've	got	4,500	people	here	that	are	my	human	factors,	I	had	human	experts.	There's	no	
requirement	for	that.		The	bottom	line	is	not	that	complicated.	The	brakes	don't	work.	I	
leave	that	to	you	and	your�sound	judgment	and	discretion	and	your	common	sense.		
	
The	bottom	 line	 is	Nissan's	position	 in	 this	 case	 is	 that	 experts	 know	more	 than	 their	
consumers	do.	And	when	I	mean	experts	now,	the	only	people	you	heard	from	in	this	
case	that	they	brought	you	were	hired	experts.	There	was	nobody	from	Nissan,	nobody	
from	Nissan.	I	know	there	were	some	people	on	video	that	we	took		
depositions	of.	In	fact,	the	only	people	I've	seen	here,	they	are	lawyers.		
So	that	 is	ultimately	how	they	chose	to	defend	this	case,	 is	that	they	are	experts.	And	
why	is	that	so	important?	It's	partially	important	because	this	is	how	--	this	is	what	they	
do.	They	had	Levitt	go	do	a	reconstruction.	But	he	got	a	curve	ball.	He	got	a	curve	ball	in	
this	 one.	 He	 couldn't	 do	 a	 conventional	 reconstruction	 in	 this	 case	 because	 of	 the	
camera.	 It	 screwed	 him	 up.	 He	 had	 a	 starting	 point	 he	 had	 to	 live	 with	 to	 get	 the	
acceleration	 that	 he	 needed	 because	 every	 time	 they	 want	 to	 hand	 that	 baton,	 you	
know,	like	the	4-by-100-meter	track,	right?	The	anchor	leg	is	Dr.	Young.	He's	the	anchor	
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leg.	His	dog	and	pony	show	of	subtle	confusion	is	the	anchor	leg.	But	you	got	to	get	it	to	
him.	And	the	only	way	you	can	get	it	to	him	is	to	build	up	speed.		
What	they	did	is	they	had	Levitt	do	it,	and	he	said	well,	we	have	an	issue	here	because	
of	 the	 camera.	 Throw	 it	 away.	Mr.	Walker,	will	 you	 help	me	 go	 do	 some	 testing?	He	
does	it	in	June	of	2016.	The	only	testing	they	did	at	that	time	was	the	envelope	testing.	
Remember	the	acceleration	as	fast	as	you	can	go?	You	start	out	at	a	certain	speed,	and	
Mr.	Levitt	said	I	need	to	know	how	fast	that	car	can	go	between	this	spot	and	that	spot,	
and	then	when	you	tell	me,	then	I'll	go	do	a	crash	test,	and	I'll	get	the	speed	we	need.		
	
Mr.	Walker	went	and	did	the	test,	and	guess	what?	What's	 the	envelope,	 low	to	mid-
70's.	 Low	 to	mid-70's.	When	Mr.	 Levitt	 goes	 and	 does	what	 I	 showed	 you,	 he	 comes	
back,	guess	what?	70's.	Because	they	got	to	put	the	pedal	on	the	floor,	right?	See,	 it's	
the	 parallel	 story.	 It's	 fiction	 that	 he's	 pedal	 confused	 for	 a	 quarter	mile.	 Rrrrrr,	 rrrrr,	
rrrrr.		
	
It's	like	physiologically,	sometimes	it	works,	right?	That	baton	had	to	get	to	Dr.	Young	so	
that	 they	 could	 do	 the	 whole	 literature	 thing	 and	 make	 it	 about	 that.	 Experts	 over	
consumers.	The	thing	that	bothers	me	the	most,	as	I	stand	here	today,	is	that	these	cars	
are	still	on	the	road.	They	are	still	out	 there.	They	are	still	out	 there.	 It's	a	storm	that	
Nissan	has	created.	And	I'll	leave	you	with	this	story	because	when	I	thought	of	a	story,	
thought	of	 the	story,	 it's	an	older	man.	He's	a	gentleman.	And	he's	 standing	on	a	cliff	
overlooking	the	beach,	the	ocean.	And	it's	the	morning	after	a	bad	storm.		
	
He	 looks	down	there,	and	he	sees	thousands	of	starfish,	and	he	thinks	what	a	shame.	
Because	 they	 are	 all	 going	 to	 die.	 But	 he	 sees	 a	 little	 girl,	 and	 she's	 down	 there,	 and	
she's	taking	the	starfish,	and	she's	plopping	them	back	in	the	ocean.	So	he	walks	down	
there,	and	he	says,	"Young	lady,	what	are	you	doing?"	"Saving	the	starfish."	
And	he	said,	"What	difference	could	you	possibly	make?	There	are	thousands	of	them	
out	here."	She	said,	"I	want	to	make	a	difference	for	this	one.	Will	you	help	me?"	So	he	
rolls	up	his	sleeves	and	starts	grabbing	starfish.	Laughs	to	himself.		
You	know,	 I	 think	that's	 the	right	 thing.	Because	making	a	difference	 is	 the	right	 thing	
when	we	can.	And	we	got	to	do	something	about	these	cars.	And	we're	asking	for	your	
help	and	your	verdict.	Thank	you.�	
	
THE	COURT:	Thank	you,	Mr.	Turnbull.��
�

�
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